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Introduction
Georgians believe in second chances. In 1968, the Georgia legislature codified that belief and passed
the First Offender Act (the Act). The Act gives judges the discretion to sentence certain individuals who
stand accused of a crime but have never been convicted of a felony, as First Offenders. The individual
must earn a second chance by accepting responsibility for his or her actions and successfully completing
their sentence. When the sentence is complete and the individual has demonstrated that they are
committed to becoming a productive citizen, the record of the charge is sealed from their official
criminal history and they are exonerated of all charges.
The legislature’s intent is for individuals who have no previous convictions and who are rehabilitated to
move forward without the barrier of criminal history. A criminal record greatly hinders opportunities for
employment and housing, and creates barriers in many other areas of life. In addition to the benefits
for the individual, all Georgians benefit because crime and recidivism are reduced by the First Offender
Act. When a person can maintain employment and stability, that person is much less likely to reoffend.
To ensure public safety, all records of a First Offender arrest and sentence remain available to law
enforcement agencies.
The First Offender Act is not a free ride, and it is not without risk. The judge sentences the individual to
a period of probation and/or confinement and may impose additional requirements such as fines and
restitution. If the individual is convicted of another crime while under a First Offender sentence or does
not successfully complete probation, the sentencing judge may revoke First Offender status and impose
the maximum allowable sentence for the offense. Certain violent and sexual crimes are not eligible for
First Offender consideration.
For many years, thousands of individuals successfully used the opportunity the Act provides to turn their
lives around and became productive citizens. However, in recent years, the Act’s ability to provide a
meaningful second chance has diminished. Due to the expansion of the Internet and the private
background check industry, records of successfully completed First Offender cases, which the legislature
1

intended to be private, are routinely used to deny employment and other opportunities. While the
offense does not appear on an individual’s official criminal history, private background companies
continue to report the offense, giving potential employers and landlords access to the information.
Although the Act specifically forbids employment discrimination based on successfully completed First
Offender cases, the law does not provide a remedy for individuals who are denied employment.
There are a few simple changes that the state legislature should make to the First Offender Act to
ensure it is made available to eligible individuals and can effectively reduce crime and increase public
safety in Georgia by conferring the benefits it promises. This brief discusses how the Act works, the
history of the Act, how it compares to similar laws around the southeast, and how the Act should be
improved to effect the intent of the legislature to offer a real and meaningful second chance to
rehabilitated Georgians.
The Purpose of the First Offender Act
The purpose of Georgia’s First Offender Act is to give individuals who are accused of a crime, but have
no prior felony convictions, a chance to move forward without the stigma associated with a criminal
record and conviction.1 O.C.G.A. § 42-8-60 et seq. provide that an individual entering a plea of guilty or
nolo contendere, who has yet to be adjudicated guilty and has not been previously convicted of a felony,
may be discharged and exonerated of all charges upon successful completion of a sentence of either
confinement, probation, or both.2 This is referred to as “deferred adjudication” because, although the
individual enters a plea, the conviction is never entered if he or she successfully completes the sentence.
Discharge and exoneration are accompanied by benefits not conferred to individuals subject to other
sentencing statutes. First offenders are not adjudicated guilty, therefore they are not considered to
have a criminal conviction and may not have any civil rights or liberties curtailed such as the right to vote
and own a firearm.3 And most importantly, to help individuals move forward with their lives, the Act
explicitly prohibits employment discrimination on the basis of a discharged First Offender case.4
To further the goal of preventing discrimination based on a discharged First Offender case, the record of
the arrest and sentence are sealed from the individual’s official criminal history maintained by the
Georgia Crime Information Center (GCIC).5 6 This means that most potential employers who obtain a
criminal history report from GCIC will not see any record of the discharged first offender case. The
ultimate goal is to allow individuals who have successfully completed their First Offender cases to move
on with their life, get a job, find stable housing, and be productive, tax-paying citizens.
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The broader purpose of the First Offender Act is to increase public safety by reducing crime and
recidivism while saving money. In recent years it has become increasingly difficult for individuals with a
criminal history to obtain employment. Over 90% of employers now conduct a criminal background
check on some or all applicants.7 Many studies have shown that the presence of any criminal history
greatly reduces the likelihood that an applicant will receive a callback for a job interview. One study
found that the chance of getting a callback fell by almost 50% if the applicant had a criminal history, and
that the effect was significantly more pronounced for African American men than white men.8
While it is difficult for an individual with a criminal history to get a job, research has consistently shown
that steady employment is the best prevention for recidivism.9 In Georgia, the need to identify low-risk
offenders and allow them to move on with their life and obtain employment is particularly acute.
Georgia spends over $1.1 billion dollars annually on corrections, including over $17,000 a year to house
just one prisoner.10 The First Offender Act helps address these issues by allowing rehabilitated
individuals to apply for a job on equal footing with other applicants.
To balance public policy goals of encouraging employment and ensuring public safety there are
limitations on the privacy of First Offender records. Records remain available to potential employers,
housing providers and licensing agencies until the individual proves they are rehabilitated. Law
enforcement retains access to information about pending and completed First Offender cases, even
after successful discharge. This means that the police and prosecutors always see First Offender
charges and sentences.
In addition amendments to the Act limit the prohibition on employment discrimination for offenders
that pled guilty to an offense involving vulnerable populations.11 Such employment includes working at
a school, day care, nursing home or other care facility, or working with the mentally disabled or
elderly.12 To ensure compliance with these provisions, GCIC will forward copies of records sealed under
the First Offender Act to relevant employers.
The risks of sentencing an individual as a First Offender are minimal – individuals have to successfully
complete probation before the record is sealed from their official criminal history and it remains
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available even after completion for employment with vulnerable populations and law enforcement –
and the potential benefits are great, both to the individual and the state.

Who is Sentenced as a First Offender?
An individual qualifies for First Offender treatment if they were arrested and formally charged with a
misdemeanor or felony offense, they have never been convicted of a felony (in any state), they have
never been sentenced as a First Offender, and the pending charge is eligible. Ineligible charges include:
Driving Under the Influence (DUI); serious crimes committed against a law enforcement officer engaged
in his duties; serious violent felonies; serious sexual offenses; and charges related to child pornography
or computer pornography.
First Offender is not automatic for eligible individuals. The individual or his or her attorney must ask to
be sentenced under the First Offender Act before a sentence is imposed. If asked a judge is not
obligated to sentence an individual as a First Offender even if they meet the criteria. The judge has the
discretion to consider the circumstances surrounding the offense, as well as the individual’s background
and likelihood of reoffending. While the decision is ultimately up to the sentencing judge, in practice
the prosecuting attorney may oppose First Offender treatment in any given case, which may have an
impact of the decision of the judge whether or not to grant it.
The discretion of the courts to enter a first offender sentence is constrained by timing. A first offender
sentence can only be entered before adjudication of guilt and does not have to be considered without a
request to do so by the defense.13 If the defense fails to request first offender, the court does not have
to consider it.14 A first offender sentence can be given after a jury verdict or a guilty plea, but first
offender treatment cannot be offered once a sentence has been imposed.15 After a trial court has
adjudicated the case and entered a final judgment of guilty, the trial court cannot then “unwind” the
clock” and retroactively apply first offender status by modifying the original sentence.16
The court has interpreted the first offender statutes as giving trial courts broad discretion regarding
when to offer first offender status and when to withhold it. This broad discretion, however, is limited in
several ways. First, the court’s discretion is limited because it must genuinely consider whether to
confer first offender status. Second, the court’s discretion is limited in the type of charges it may grant
first offender. Third, as indicated above the court is limited procedurally as to the time in which it may
grant first offender status.
Judges have broad discretion regarding when to grant first offender status upon initial sentencing.17 If
a defendant pleads guilty or receives a verdict of guilty, the trial court may withhold an adjudication of
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guilt and place the defendant on probation, sentence the defendant to confinement, or both.18
Importantly, this is a permissive authority, the court is not commanded to grant first offender to all
defendants that qualify, and the court may refuse to so by adjudicating a defendant guilty and
proceeding according to the law.19 But, First offender status is only available on one occasion, which
means that even when the disposition of multiple charging documents are read at one time, first
offender status may only be entered for one charging document.20
The one limitation on this discretion is first offender status must be considered by the court when
requested. This means that refusal to impose a first offender sentence will be upheld unless the trial
court incorrectly assumed the first offender law was unavailable, or the trial court rejected first offender
outright due to a mechanically applied universal rule.21 Since the burden of evidence is on the
defendant to demonstrate error, a refusal by the trial court to consider first offender status must be
demonstrated unambiguously.22 Meaning, the trial court may have a general tendency to not grant first
offender status under particular circumstances.23
How First Offender Works
If an individual meets the criteria, their offense is eligible and the judge agrees to sentence them as a
First Offender then the court will note on the sentencing sheet (also referred to as the final disposition)
that the defendant has been sentenced pursuant to the First Offender Act. The judge will sentence the
individual to a term of probation and/or confinement and may impose other requirements such as
counseling, fines, or restitution. Upon sentencing the individual accepts responsibility and enters a plea
of guilty to the offense, but Georgia’s First Offender Act is a deferred adjudication statute. Although the
defendant admits guilt, no conviction is entered unless the sentencing court revokes First Offender
status, generally because the person has violated the terms of their probation or has been convicted of
another crime.
If an individual violates probation or is convicted of an additional crime while on first offender probation,
the original court may enter an adjudication of guilt and proceed according to the law. Individuals who
violate the terms of their first offender probation may be sentenced to any term of confinement or
probation authorized by the governing statute, which may be longer than the original sentence.
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Once the trial court has decided to grant first offender status, it also has broad discretion of when to
revoke the status for a probation violation or additional criminal convictions. To revoke first offender
status the court must enter an adjudication of guilt on the original charge, which means that a first
offender violating probation does not automatically have first offender status revoked.24 In Ailara v.
State, an individual serving a first offender term of probation twice violated his probation, but the court
found that he was still entitled to discharge at completion of his first offender sentence.25 Notably, one
probation violation resulted in the trial court suspending Ailara’s first offender status for eighteen
months and sending Ailara to confinement for that period.26 The court found that the first offender
statute gives the trial court broad discretion to consider the totality of the circumstances of the
probation violation when determining whether to revoke first offender status.27 The trial court did not
enter an adjudication of guilt so first offender status was not revoked, and despite the probation
violation, Ailara was entitled to be discharged upon completion of the sentence.28 The fact that Ailara
violated his probation did not automatically revoke his first offender status without an adjudication of
guilt entered.
However, when the trial court does decide to use its discretion and revoke a defendant’s first offender
status, the trial court again has broad discretion to impose an alternative sentence. This discretion
includes imposing a harsher term than the initial first offender sentence, but a harsher sentence is
limited in two important ways. The trial court may only impose a sentence allowed by the law, and if
the first offender was not made aware that violating his probation would result in a harsher penalty,
then he or she cannot be sentenced to that harsher penalty. For example, if an individual is offered first
offender status for a drug offense and commits a second drug offense while on probation, the court may
not then revoke the first offender status and impose a sentence out of line with statutorily permissible
sentencing for first time drug offenders.29 In Mayes v. State, the trial court was outside its
discretionary authority both because it sentenced the offender to a term not authorized by law, and it
failed to inform Mayes that he could be sentenced to a sentence of that length.30
When first offender status is revoked, the trial court is constrained by both the statutory maximum for
the original sentence and the maximum sentence the trial court informed the offender he or she could
face upon violation of first offender status.31 However, the court may enter a sentence harsher than
the sentence the first offender originally received under O.C.G.A. 42-8-60.32
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For the duration of the defendant’s sentence, the arrest and sentence will appear on their official
Georgia criminal history report, and be available to potential employers, housing providers and others,
as well as a national FBI background check.33 The court considers first offender status to be a
probationary period used to determine whether the offender may be rehabilitated; first offender status
is a chance for an individual who committed a bad act to demonstrate he or she is “worthy” of the
benefits conferred.34
If the defendant does successfully complete their probation and any additional requirements ordered by
the judge then their case will be discharged and exonerated of all charges.35 Although the exoneration
is automatic upon successful completion of the sentence, in practice, certain steps must occur for the
individual’s official record to be sealed and the discharge entered. Generally, upon successful
termination of probation the probation officer drafts an Order of Discharge, indicating that probation is
complete, and sends it to the judge. The judge then signs the order of Discharge which is filed with the
Clerk of Court and becomes a part of the official record of the case. Second, first offender court records
officially memorialize exoneration and discharge by having the following placed in their court file:
Discharge filed completely exonerates the defendant of any criminal purpose and shall not
affect any of his or her civil rights or liberties, except for registration requirements under the
state sexual offender registry and except with regard to employment providing care for minor
children or elderly persons as specified in Code Section 42-8-63.1; and the defendant shall not
be considered to have a criminal conviction.36
Notice of discharge is forwarded to the Georgia Crime Information Center (GCIC) by the Clerk of Court,
which pursuant to its regulations, subsequently seals the relevant arrest disposed of under first offender
statutes.37 Sealed GCIC arrest cycles will not show up as part of background checks, but the records are
available to GCIC queries used for criminal investigatory purposes.38
And finally, first offender records are not eligible to be expunged despite the court being sympathetic to
the need to do so.39 The need to keep accurate records of criminal activity, prevent individuals from
securing first offender status multiple times, and the effective administration of the criminal justice
system runs contrary to the personal interest first offenders have in expungement.40
As noted above certain employers that serve vulnerable populations maintain access to relevant First
Offender charges even if there is a successful discharge.41 Such employment includes working at a
33
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school, day care, nursing home or other care facility, or working with the mentally disabled or elderly.42
To ensure compliance with these provisions, GCIC will forward copies of records sealed under the first
offender act to relevant employers. Certain licensing agencies may access records of discharges First
Offender cases as well.
Historical Development
Since the Georgia legislature originally passed the First Offender Act in 1968, it has revisited and refined
the legislation numerous times, reaffirming the commitment to providing a meaningful second chance
to deserving individuals while protecting public safety. The purpose and content remain substantively
similar to what they were forty-five years ago.
The original 1968 version contained provisions regarding deferment of regular proceedings, reinstatement of sentence upon violation of probation or conviction of another crime, and availment on
only one occasion.43 The original version also stated that discharge completely exonerated the
defendant and shall not affect a person’s civil rights.44 This version of § 42-8-60 remained unchanged
until 1978 when sections were updated to reflect the creation of the Georgia Crime Information Center
(GCIC).45 The amendment stated that a record of discharge would be sent to the GCIC without a
defendants request, a discharge is not a conviction, and a discharge may not be used to disqualify a
person in any application for employment.46 Moreover, a discharged record could now solely be
released to certain individuals within the law enforcement community upon certification of a pending
criminal charge.47
The third amendment to Georgia’s first offender law occurred in 1982 and rewrote 42-8-60 completely,
added clarifying grammar, and generally made the statute easier to understand. 1982 Ga. Laws 1807.
Importantly, the 1982 amendment specifically allowed for first offenders to be sentenced to a term of
confinement, whereas the 1968 version was silent as to first offender terms of confinement and only.
O.C.G.A. 42-8-60 was next amended in 1985, and the 1982 amendment regarding the release of criminal
records for law enforcement purposes was modified to prevent those law enforcement agencies from
disclosing the content of first offender records except for the fact that said person had exercised the
right to first offender treatment and had been discharged.48 The 1985 amendment stated that GCIC
records of first offenders would be modified to show conviction for those individuals adjudicated guilty
for probation violation or another conviction, and GCIC would now be allowed to disseminate
information related to first offenders when individuals were afforded first offender status on multiple
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occasions.49 Further clarifying treatment of first offender records, this amendment explicitly stated that
during the term of first offender confinement, first offender records would be treated like all others.
Finally, whereas the previous versions of the law stated that first offender status may be revoked upon a
conviction for another felony, the 1985 amendment struck this provision and replaced it with one
stating first offender status may be revoked upon a conviction for another felony “during the period of
probation.”50
O.C.G.A. 42-8-60 was again amended in 1986.51 This amendment now allowed the court to enter an
adjudication of guilt upon discovering that a defendant was not eligible for first offender status, and the
amendment required the court to review a defendant’s GCIC record prior to sentencing.52 A 2006
amendment added further exception to when defendants qualify for first offender status.53 This
amendment specifically prevents first offender status from being afforded to those pleading guilty to
serious violent felonies, sexual offenses, sexual exploitation of minors, electronically furnishing obscene
materials to minors, and computer pornography and child exploitation.54 Adding to the list of
exemptions, a 2012 amendment states that certain offenses committed against law enforcement
officers engaged in official duties do not qualify for first offender consideration. These offenses include
aggravated assault, aggravated battery, and obstruction resulting in serious physical harm.55
Employment liability
A problem with implementing Georgia’s First Offender statute effectively is the lack of a way to enforce
the prohibition on employment discrimination. Although the law specifically prohibits employment
discrimination based on a discharged First Offender case, the victim of such discrimination has no
recourse. In Mattox v. Yellow Freight Systems, Inc., the court addressed the question of whether
cognizable private claims of action exist pursuant the first offender law.56 Relevantly, O.C.G.A. § 42-863 states that a criminal case discharged under the first offender statutes cannot be used to deny a
person employment. Mattox attempted to sue his employer under this statute when Mattox was fired
upon his employer learning that Mattox had been charged with a crime nine years earlier.57 The court
held that Mattox did not state a cause of action because the statute neither provides for a civil nor
criminal remedy.58 The Mattox decision relied heavily on a Supreme Court of Georgia case, Reilly v.
Alcan Aluminum Corp., which held that a statute expressly prohibiting employment discrimination on
the basis of age did not sustain private causes of action.59 In Reilly, looking to the intent of the
49
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legislature, the court held that if the legislature does not specifically provide for a civil remedy, then it is
inappropriate to conclude that the legislature intended for the statute to sustain civil causes of action.60
Relying on this interpretation, the court of appeals found that Mattox could not recover on any set of
facts provable under his complaint.61
However, criminal records do have relevance in Georgia tort law in reference to employer liability for
negligent hiring and retention. Employers may be tortiously liable for the bad acts of their employees if
they allow an unfit person to be in a situation which puts third-parties at unreasonable risk, and the
employer either knew or should have known of that risk.62 Criminal background checks can be used as
a shield against liability by demonstrating reasonable hiring practices because conducting a background
check that does not return evidence of an employee’s propensity for bad acts can be used to
demonstrate that an employer neither knew nor should have known of that propensity.63 In fact,
evidence of a criminal background check revealing no negative information may result in summary
judgment for the employer against negligent hiring claims.64 Obtaining a criminal background check
ultimately goes to show that an employer used ordinary care in its hiring practice.65 However, failing to
obtain a criminal background check does not demonstrate negligent hiring practices; the determination
is made on a case-by-case basis considering the type of employment.66
The State of the Southeast: State First Offender Laws, Diversion Programs, and the Benefit of Privacy
I.
Introduction
As noted above, Georgia’s First Offender Act is a deferred adjudication law, because although the
defendant pleads guilty a conviction is not entered unless the defendant fails to successfully complete
probation – the conviction is deferred to give the defendant a second chance to lead a crime-free life.
Pre-trial diversion programs are another tool many courts utilize to divert individuals from the criminal
justice system. Participation in a diversion program is generally approved and administered by
prosecutors, not judges. An individual does not have to plead guilty to participate in a diversion
program and if the program is successfully completed the case is usually dismissed rather than
discharged. In practice, a prosecutor may offer diversion to an individual who had not been in serious
trouble before rather than pursuing the case against them. The individual may have to complete a
probation-like program, take certain classes, and pay fees. These programs are used to move cases
through the criminal justice system and resolve them without going to trial. Some may argue that
defendants are often sent into diversion programs when there is insufficient evidence to bring the case
to trial.
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Georgia statutorily authorizes prosecuting attorneys to administer diversion programs in each judicial
district for the purpose of providing alternatives to normal criminal proceedings.67 The administering
district attorney may use his or her discretion in deciding who may enter the program, but entry must
be based on written guidelines that consider the nature of the crime, past criminal record, and victim
responses.68 Offenders may not qualify for the program if the mandatory minimum sentence
associated with their charged offense cannot be suspended, deferred, or probated, and qualifying
individuals may be charged a fee of less than $1,000.69 By way of example, Fulton County, Georgia,
offers a pretrial intervention program for non-violent offenders.70 The program is at the discretion of
the prosecuting attorney, must be completed in three months, results in dismissal of charges, and costs
$500.71
This section looks at both First Offender laws and Pre-trial diversion laws around the southeast as
alternative tools available to minimize the collateral consequences associated with a criminal conviction
and the mark of a criminal record.
II.
Louisiana
Louisiana’s first offender law applies to non-capitol felony charges and contains two separate sentencing
provisions for first offenders. First, it allows the court to suspend the execution of a sentence upon
adjudication of guilt, and, second, it allows the court to defer the imposition of a sentence upon
conviction.72 For both suspended and deferred charges, a court may place the offender on probation
when it is in the best interest of the public and defendant.73 At the conclusion of probation resulting
from a deferred sentence only, the offender may motion the court to set aside the conviction and
dismiss prosecution.74 The court may do so if it finds that the offender’s probation has been
satisfactory.75 The dismissal of first offender charges is treated as an acquittal for all purposes, except it
is considered a first offense for the purpose of possible multiple offender charges.76 Offenders receiving
suspended sentences are not eligible to have their felony prosecution dismissed.77
Louisiana provides that after an individual’s first or second conviction of specified felonies, the court
may suspend the sentence and place an individual on probation for one to five years.78 Louisiana courts
may also suspend the sentence following an offender’s third conviction of certain felonies when it is in
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the best interest of the public, the prosecuting attorney consents, and the court orders the offender to
enter drug treatment, DWI treatment, or reside for one year in a house operated pursuant to
Department of Correction’s guidelines.79
Louisiana’s expungement law allows any person who has been arrested for a felony violation to petition
the court to expunge record of the arrest upon meeting certain conditions.80 The conditions include
when the prosecutor declined to prosecute or the felony charges were disposed of by acquittal or
dismissal, and when the arrest is not probative of any prior act for any subsequent proceeding.81 The
court has interpreted this statute in relation to Louisiana’s first offender law as being applicable for
deferred sentences but not suspended sentences.82 Since deferred sentences alone are entitled to
dismissal according to the first offender law, they alone are eligible for expungement.83
Expungement applies to all law enforcement agencies, but does not limit their authority to consider
expunged records for multiple offender provisions or licensing.84 Courts ordering expungement are
explicitly prevented from ordering the destruction of any record of arrest and prosecution of any felony
conviction.85 Expungement entitles an offender to removal of the relevant record from public access.86
Expunged records are considered confidential, and individuals are not required to reveal expunged
arrests or convictions, but they remain available for criminal justice and licensing purposes.87
Louisiana’s expungement law provides specifically for felony convictions dismissed pursuant to its first
offender law, and states that upon expungement all “rights which were lost or suspended” because of
the conviction will be restored.88 Meaning, such offenders will be considered as not having been
arrested or convicted except where the first offender law specifically provides otherwise.89 The
expungement law also provides for the expungement of dismissed misdemeanor charges, misdemeanor
charges adjudicated over five years prior to petition, and felony non-violent drug convictions.90 If a
person is determined to be eligible for expungement after a hearing, the court shall order expungement.
When an expungement is granted for a misdemeanor or dismissed felony charge, the court orders all
agencies possessing record of arrest to destroy photographs, fingerprints, and any other information
relating to the record.91 Violation of statutory expungement provisions may result in imprisonment and
a fine of up to $250.92 For a felony conviction, the court may order expungement if certain criteria are
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met and after nineteen years has passed since the completion of sentence, but the court may not order
the destruction of records. 93
III.
Arkansas
Arkansas has a statutorily created first offender law but does not require any state court to initiate first
offender procedures, and individuals do not have a positive right to first offender consideration.94
Arkansas’s first offender law states that when an offender pleads guilty or nolo contendere to an
offense the judge may defer further proceedings without making a finding of guilt and place the
offender on probation for not less than one year.95 Offenders who have previously committed a felony
and no person pleading guilty to a serious violent felony or sexual offense are eligible for first offender
deferment.96 If an offender violates the terms of his or her first offender probation, the court may then
enter an adjudication of guilt and proceed according to the law.97 However, upon successful completion
of first offender probation the offender will be discharged without guilt, and the record will be
expunged where appropriate.98 Court interpretation of Arkansas’ First Offender Act holds individuals
receiving a bench or jury trial are not eligible to be sentenced under the first offender act because first
offender consideration requires a plea of guilty or nolo contendere.99
Unlike Georgia, during the period of first offender probation, the offender is not considered to have a
felony conviction except for certain limited purposes.100 These purposes are the application of firearm
laws, habitual offender status, determinations of criminal histories and scores, sentencing, and
impeachment.101 Additionally, offenders who have successfully been discharged under Arkansas’ first
offender laws will not be considered to have a felony record except for determinations of habitual
offender status, determination of criminal histories and scores, sentencing, and impeachment.102 Any
person statutorily charged with keeping first offender records is subject to both conviction and a $500
fine for release of the records.103
During Arkansas’ 2013 regular session, both the Senate and House passed The Comprehensive Criminal
Record Sealing Act Of 2013 (CRSA); it is now waiting to be signed by the governor.104 The intent of the
act is to clarify confusing terminology and expungement procedures within Arkansas code provisions
dealing with the treatment of criminal records.105 To be codified at Arkansas State. Ann 16-90-1401 et
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seq., the law explicitly replaces and supersedes all other Arkansas code provisions dealing with sealing
or expunging criminal records, unless the Act specifically provides otherwise.106 Relevantly, the Act
defines “conviction” to not include pleas of guilty and nolo contendere when the court does not enter a
final judgment of guilt, and the act specifically states that a court ordered probation period under the
first offender act is not considered a conviction.107
With respect to deferred and suspended sentences of first offenders, the Act states that an individual
whose case was dismissed or acquitted may petition the court to seal the record.108 If the court grants
the petition, relevant documents must be sequestered in a separate holding area and held
confidential.109 Likewise, the prosecuting attorney must remove all relevant documents from public
access and sequester them in a separate holding area to be held confidential.110 The relevant arresting
agency must also remove all documents and evidence relating to the sealed arrest as well as sequester
all documents the agency is required to keep pursuant to the Act.111 An offender whose record has
been sealed has all rights and privileges restored, the offense may not affect an offenders civil rights or
liberties, and the offender may state that the underlying offense never occurred.112 However, criminal
records are inherently public and individuals do not have a right to privacy regarding criminal records.113
IV.
Virginia
The Commonwealth of Virginia has a statutorily created first offender law, a sentencing diversion
program, and various other statutorily created paths to sentence deferment. According to Virginia’s
first offender law, the court may defer an adjudication of guilt for any person pleading guilty or nolo
contendere to any misdemeanor offense against property, and the court may place the offender on
probation subject to terms and conditions.114 To be eligible for first offender status, the offender cannot
have been previously convicted of a felony.115 If an offender violates the terms of his or her probation,
the court may enter an adjudication of guilt and proceed according to the law.116 However, if an
offender successfully completes the probationary period, the court shall discharge and dismiss the
proceedings.117 Dismissal shall be done without an adjudication of guilt, and the offender will not be
considered to have a conviction for all purposes other than applying the first offender act to future
proceedings.118
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Once an individual has been discharged under the first offender law, he or she may then apply for
expungement.119 However, since the first offender law requires a plea of guilty or nolo contendere, and
Virginia expungement law only applies to “innocent” persons, first offenders are generally not eligible
for expungement.120 Expungement applies to charges “otherwise dismissed,” but the intent of the law
does not reach charges dismissed under first offender law.121 First offender status inherently indicates
that the trial court found evidence sufficient to find the defendant guilty.122 Expungement is not
appropriate when the defendant has entered a plea of guilty or its equivalent, and/or the trial court has
made a finding sufficient to establish guilt.123 For qualifying individuals, expungement makes it illegal for
an individual to view the record or disseminate the information within; doing so is a misdemeanor.124
Employers may not require individuals to disclose the details of expunged records on employment
applications, nor do individuals have to disclose expunged arrests.125
Virginia’s pretrial diversion program allows a court to suspend the imposition of a sentence for any
person convicted of a misdemeanor or felony and place him or her on probation.126 The only limitation
of a trial court suspending a sentence is that the terms of the suspension must be reasonable.127 The
court must consider the nature of the offense, the background of the offender, and all surrounding
circumstances in determining whether suspension is reasonable.128
V.
Tennessee
Tennessee’s judicial diversion (First Offender) program allows certain qualifying offenders to be placed
on probation and have their judicial proceedings deferred.129 A qualifying offender is an offender who
pleads guilty and has not been previously convicted of a felony, spent time in prison for a Class A
misdemeanor, and is not seeking deferral for a sexual offense, DWI, Class A or B felony, or abuse of an
impaired adult.130 If an offender violates the terms of probation, the court may adjudicate him or her
guilty and proceed according to the law.131 However, if an individual successfully fulfills the terms of
probation, the court discharges the offender and dismisses the charges.132 Discharge and dismissal is
without an adjudication of guilt, and records of dismissed charges are retained by the court only for the
purpose of determining future qualification for diversion.133
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When an offender is discharged he or she may petition the court to expunge records related to the
charges. Expungement does not remove the private records of the court, but it does remove
information relating to the persons arrest, indictment or information, and trial from official records.134
An individual may also petition to expunge public records if the person has not committed another
offense, the sentence was completed over five years ago, and all terms of the sentence were fulfilled.135
Release of information contained within an expunged record is deemed a misdemeanor.136 Individuals
seeking expunction in Tennessee are assessed a fee of three hundred fifty dollars.137 A portion of that
money goes to the public defenders expunction fund, the district attorneys expunction fund, and the
state general fund.138 The district attorney expunction fund is used to defer the cost of expunction,
while the public defender expunction fund is used to defray the costs of educational classes the public
defender holds for the community regarding expunction.139
Tennessee courts have, despite a general deference to trial courts, historically imposed stringent
procedural standards when trial courts deny diversion to those who qualify.140 The trial court must
consider seven specific factors when considering diversion, and if the trial court chooses to deny
diversion, the court must state a specific reason for doing so.141 A trial court record that fails to reflect a
consideration of all seven factors has been grounds reversal.142 But, pursuant to recent Tennessee
Supreme Court decisions, a trial court’s denial of diversion will be upheld if any substantive evidence is
found for its decision because trial court sentencing decisions are presumptively reasonable.143
Tennessee also has a pretrial diversion program which allows certain qualified individuals to have their
prosecution suspended for up to two years in exchange for meeting certain conditions.144 The major
difference between the judicial diversion program and pretrial diversion is that a determination of guilt
is prerequisite to judicial diversion, and judicial diversion is initiated by the court rather than the
prosecuting attorney.145 Judicial and pretrial diversion both focus on the same six factors to determine
when diversion is appropriate. The factors are: (1) likelihood of correction, (2) circumstances of offense,
(3) past criminal acts, (4) social history, (5) physical and mental health, and (6) deterrence value.146
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Tennessee’s expungement law provides for the expungement of charges dismissed pursuant to its
diversion programs.147 Specifically, Tennessee’s expungement law states that any person with a felony
charge, upon petition to the court, shall have the record of that charged expunged if the charge was
dismissed.148 Moreover, the expungement statute specifically provides for individuals seeking
expungement after successful completion of both pretrial diversion programs by stating that such
individuals shall be charged with a clerk’s fee for destroying the records.149 The expungement statute
also explicitly provides for the expungement of charges dismissed pursuant to judicial diversion in its
statement of intent.150 However, Charges dismissed through diversion programs will not be expunged if
the charges were for a sexual offense. 151 Tennessee’s pretrial diversion statute also explicitly provides
for expungement.152 Relevantly, it states that upon dismissal of charges pursuant to the diversion
statute, an individual may apply for expungement or records other than nonpublic court records and
other confidential records maintained for law enforcement purposes.153
Tennessee’s expungement statute applies to all public information available regarding a criminal
record.154 Public information does not include arrest histories, investigative reports, intelligence
information, and law enforcement reports held confidential and not generally available to the public.155
Improper release of confidential expunged information is a class A misdemeanor.156
v.
Alabama
The state of Alabama does not formally have a first offender statute; however, Title 45 of The Official
Code of Alabama does authorize local district attorneys to establish pretrial diversion programs.157 The
diversion program is under the direct supervision and authority of the applicable district attorney.158
Not every county in Alabama participates; notably, Jefferson County, the most populous county in
Alabama, does not have a pretrial diversion program.159
By way of example, Autuaga County, Alabama, has a pretrial diversion program.160 The program allows
all individuals charged with eligible offenses to apply to the district attorney for pretrial diversion.161
Autauga county explicitly lists the following six charges as being eligible: traffic offenses; property
offenses, offenses not causing serious injury; offenses where the victim was not under fourteen, a law
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officer, or school official, a misdemeanor, and “a violation classified under this code.”162 The statutes
also provides that the following are all ineligible for pretrial diversion: trafficking drugs, abuse of
children or elderly, sex offenses, Class A felonies, and any offense involving serious injury or death.163
Any person the district attorney deems to be a threat to safety is also not eligible.164
Autuaga County lists circumstances in which pretrial diversion is appropriate, but the district attorney
may waive these standards if “justice or special circumstances dictate.”165 Pretrial diversion will be
appropriate when the offender is eighteen or older, justice will be served through the program, the
needs of the state can be met through the program, the offender is not likely to be charged again, or the
offender will likely respond to rehabilitative treatment.166 The district attorney records relating to
pretrial diversion admission and subsequent communications are considered privileged and are not
admissible in future proceedings.167 Individuals must apply to the pretrial diversion program within
twenty-one days of being issued a citation.168
Alabama law only allows pretrial diversion criminal records to be purged if they are inaccurate,
misleading, or incomplete.169 The Supreme Court of Alabama has construed the word “purged” to be
something less than expungement and limits it to allowing false information to be removed from a
criminal record, misstated information to be modified in a criminal record, and incomplete records to be
supplemented.170 Alabama has no law or mechanism by which a court may legitimately expunge a
record such that it is sealed or treated as if it never existed.171 In the case of Autuaga County, this would
suggest that an individual who successfully completes pretrial diversion would continue to have his or
her arrest and court records available to the public.
vi.
Florida
The state of Florida does not have a formal statutory first offender law; however, it does have a pretrial
diversion program. Florida’s pretrial diversion program is considered to be a contract between the court
and the defendant.172 In exchange for agreeing to fulfill the terms of deferred prosecution agreement,
the court dismisses the charges against the defendant upon successful completion.173 In order to qualify
for the program, the defendant may not have been convicted of more than one nonviolent
misdemeanor, and their current charge must be either a misdemeanor or a felony in the third degree.174
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The defendant must also obtain the written consent of the administrator of the program, the judge, the
prosecuting attorney, and the victim.175
An individual participating in a pretrial intervention program initially has his or her criminal charges
continued without disposition for ninety days.176 If the defendant participates in the program to the
satisfaction of the administrator and state attorney, then the disposition will again be withheld for
ninety days.177 However, if the defendant is found to be in noncompliance with his or her program
obligations, criminal proceedings resume.178 At the end of the intervention period the administer may
recommend (1) the defendant’s criminal charges resume, (2) the offender needs further supervision, or
(3) the criminal charges be dismissed without prejudice.179 The prosecuting attorney then decides which
of the three options are most appropriate for the offender.180
Florida has both an expungement statute and a statute governing the sealing of criminal records.181
Florida’s expungement statute only applies to individuals who have not previously been adjudicated
guilty or previously obtained expungement or sealing of their criminal record.182 Expungement is only
available for cases in which the individual was either not charged, or if a charging document was issued,
the charges were dismissed by the state attorney or court.183 The effect of expungement is that any
agency having custody of an individual’s criminal history must retain the record but keep it confidential
and not release it except upon court order.184 Individuals may deny the existence of expunged records
except when attempting to secure specific types of employment in the field of criminal justice and
education.185 Florida’s statute regarding court ordered criminal record sealing is substantially similar to
the expungement law.186 Charges dismissed under Florida’s pretrial diversion program have been held
to qualify for both expungement and state-ordered sealing.187
vii.
Mississippi
Mississippi has a statutorily created pre-trial intervention program. The program allows district
attorneys, with county court approval, to set up a pretrial intervention program for each judicial
district.188 The program is supervised and controlled directly by the district attorney, and offenders
wishing to be considered must submit an application.189 To qualify, an offender must have not
175
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previously been accepted into an intervention program or be charged with a violent crime.190 An
offender must also be over eighteen, pose no threat to the community, be unlikely to commit further
offenses, and have no significant prior criminal acts.191
The pre-trial intervention program is an agreement between the defendant and the district attorney.192
The program must not exceed three years and must state the period of time for which the district
attorney may dismiss or pursue the charges.193 Successful completion of the program results in a
noncriminal disposition being entered by the court.194 Upon petition, the court shall grant expungement
for all arrests if the charges were dropped, dismissed, or no disposition was entered.195 An order of
expungement does not prevent an employer from inquiring about expunged records, as the effect of
expungement is only to restore the offender to the legal status he or she occupied prior to the
charges.196 However, no individual receiving expungement shall be penalized for refusing to
acknowledge the arrest, indictment, or conviction of expunged records, except for in subsequent
criminal proceedings.197
Mississippi also has a release after successful completion of conditions (first offender) law, which states
that a court may withhold acceptance of a guilty plea for all felony and misdemeanor charges other than
fraud by a public official or crimes against the person.198 Such an individual will be sentenced pending
the successful completion of certain conditions.199 However, no individual previously convicted of a
felony or previously qualifying for the first offender law is eligible.200 The court may impose conditions
which constitute (1) reasonable restitution, (2) less than 960 community service hours, (3) a fine, (4)
participation in a treatment program, and (5) remaining in the program for up to five years.201
Successful completion of the court conditions results in dismissal of the case and expungement.202
viii.
Kentucky
Kentucky has a statutorily created pretrial diversion program which mandates each judicial circuit to
plan and operate a pretrial diversion program.203 The pretrial diversion program applies to individuals
charged with a class D felony that have not been charged with a felony for the previous ten years.204
Offenders are only eligible for pretrial diversion once every five years, and individuals charged with
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sexual offense are not eligible.205 Offenders wishing to be considered must apply to the
Commonwealth’s attorney, who will make a recommendation to the court based on that application.206
An offender who does not complete pretrial intervention or is not progressing satisfactorily may have
the diversion agreement voided, and the prosecutor may proceed according to the law with respect to
that person’s guilty plea.207 However, if an offender successfully completes the pretrial diversion
agreement, the charges against the offender are to be dismissed and they will not constitute a
conviction.208 For purposes of employment, the offender cannot be required to reveal the disposition of
the pretrial diversion program to an employer or licensing authority unless otherwise required by law.209
Kentucky’s pretrial diversion law does not automatically seal or expunge records or otherwise provide a
mechanism of petition for defendants. However, Kentucky does have an expungement law, and the
courts have held that charges successfully dismissed through pretrial diversion constitute charges
dismissed with prejudice and are eligible for expungement.210 Relevantly, Kentucky’s pretrial diversion
statute states that charges “shall be dismissed with prejudice” upon completion of the pretrial diversion
agreement.211 And Kentucky’s expungement law states that the “court shall order all law enforcement
and other public agencies holding records of the offense to expunge the records” when the charges
were dismissed with prejudice.212 At least one Kentucky court has interpreted the relation between
these statutes as commanding the court to grant all expungement petitions coming from individuals
who successfully completed pretrial diversion.213 If Kentucky decides to make this binding precedent, it
will functionally attach expungement to pretrial diversion for any offender choosing to petition the court.
ix.
North Carolina
North Carolina statutorily provides deferred prosecution for offenders charged with a Class H or I felony
or a misdemeanor.214 Deferred prosecution allows an offender to be placed on probation pursuant to
an agreement between the defendant and prosecution.215 The agreement withholds prosecution for a
period to allow the defendant to demonstrate good behavior.216 To be eligible for deferred prosecution,
the offender cannot have been previously convicted of a felony or misdemeanor involving moral
turpitude or have been placed on probation.217 Additionally, each victim must be notified of the
agreement so that they may be heard, and the defendant must be unlikely to commit additional
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crimes.218 North Carolina courts consider the pretrial diversion program to be a matter of grace rather
than right, and the courts allow probation revocation on a standard lower than beyond a reasonable
doubt.219
An individual charged with a felony or misdemeanor may petition for expungement in North Carolina if
the charges were dismissed or a finding of either not guilty or not responsible is entered.220 Upon a
hearing, the court shall enter an order for expungement if it is found that the individual has not
previously received expungement or been convicted of a felony offense.221 The purpose of expungement
is to remove reference to arrests or trials from the public record so the individual does not have to
acknowledge the charges, and background checks will not disclose the charges.222 Once a record is
expunged, the person may not be subject to any penalty for refusing to acknowledge the associated
charges.223 An employer may not require an applicant to reveal information regarding an expunged
arrest, charge, or conviction.224 An applicant is not required to reveal information of dismissed arrests
and charges which have been expunged and cannot be denied employment for refusal to do so.225
Employers that violate this provision will first be warned and then subject to a $500 fine for subsequent
violations, but the law explicitly states that no private cause of action is meant to be created by the
statute.226
x.
South Carolina
South Carolina has a statutorily mandated pretrial intervention program that vests discretion in each
county’s circuit solicitor to administer the program.227 Each pretrial intervention program is directly
under the circuit solicitor’s supervision and control, and the solicitor retains all discretionary powers.228
To aide solicitors with setting up and administering pretrial intervention programs, the general assembly
created a Pretrial Intervention Coordinator.229
The South Carolina code lists seven factors for when pretrial intervention is appropriate. Pretrial
intervention is appropriate if: (1) just will be served, (2) the needs of the offender and state will be met,
(3) the offender is unlikely to commit another offense, (4) the offender is likely to respond to treatment,
(5) the offender has no significant history of criminal activity, (6) the offender poses no threat to the
community, and (7) the offender has not previously used pretrial intervention.230 However, individuals
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charged with blackmail, DUI, minor traffic offenses, violent crimes, and minor first and wildlife offenses
are not eligible for pretrial intervention.
Offenders who successfully complete the terms of their pretrial intervention program will have a
noncriminal disposition of the charge entered by the solicitor in their records.231 After a noncriminal
disposition is entered, the offender may petition the court to have all records relating to the arrest
destroyed.232 No evidence of the records may be retained by any state entity except the solicitor must
retain records for two years.233 The solicitor must also forward record to the South Carolina Law
Enforcement Division for future determinations of whether the offender has enrolled in pretrial
intervention program.234 However, the statute explicitly states that identification information regarding
PTIs may not be released to the public for any reason, and no person can be guilty of false statements
for refusing to disclose arrests disposed of through pretrial intervention.235 The purpose is to restore the
offender to the legal status he occupied before the arrest.236
xi.
West Virginia
West Virginia does not have a first offender law; however it does have a pretrial diversion program. This
program allows a prosecutor to enter into an agreement with an offender if it is determined that doing
so is in the best interest of the public.237 Pretrial diversion agreements cannot exceed twenty-four
months and may include conditions of probation pursuant to West Virginia’s probation laws.238
Successful completion of the terms of the agreement will result in the charges against the offender not
being prosecuted unless the agreement specifically provides for a guilty plea of a related offense.239
West Virginia’s expungement law for individuals found not guilty of the bad acts they were charged with
allows such individuals to file a civil petition to expunge their records. Expunged records are deemed to
never have occurred, and any state agency must respond to inquiries regarding the records by stating
that no record exists.240 Individuals are prevented from being required to report their expunged records
to potential employers or on credit applications.241 Individuals receiving pretrial diversion are not
eligible for expungement if they were charged with domestic violence.242
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A Solution of Red Ink
Deferred adjudication refers to a collection of statutorily created programs designed to ameliorate the
effects of criminal charges. Legislatures in the southeast utilize two basic types of programs, but they
are substantially similar. Both first offender laws and pretrial diversion programs provide individuals
without significant criminal histories the opportunity to avoid conviction of non-violent crimes by
submitting to a term of probation. Upon successful completion of the probation term, offenders have
their charges dropped, dismissed, discharged, or receive a noncriminal disposition. However, since the
purpose of deferred adjudication is to offer a second chance to individuals not likely to commit
additional crimes, an adjudication of guilt will be entered for any individual who violates probation or is
convicted of another crime. These individuals will often find that while deferred adjudication offers
benefits not otherwise conferred, such programs are a gamble because judges and prosecuting
attorneys many times impose harsh sentences on those not able to complete the program. Though, for
those successfully completing deferred adjudication programs, the prospect of staying out of prison is
only one benefit they will receive.
In the southeast, five states have statutorily created first offender laws. These states are Georgia,
Louisiana, Arkansas, Tennessee, and Virginia. The remaining seven states have various forms of pretrial
diversion programs which function similarly to first offender laws. These states are Alabama, Florida,
Mississippi, Kentucky, North and South Carolina, and West Virginia. The main difference between the
two approaches is that first offender laws require an offender to enter a plea of guilty to accrue the
benefits offered, while pretrial diversion programs operate to continue court proceedings prior to the
entry of pleas. Pretrial diversion programs are generally considered an agreement between the
prosecuting attorney and the defendant, while first offender laws are more appropriately considered a
court action which holds a pending sentence in abeyance. For both approaches, successful completion
of the agreement or program will result in dismissal of the charges, while unsatisfactory performance or
a failure to fulfill the terms agreed to will result in normal court proceedings and any sentence allowable
by law.
Every southeast state has provisions to ameliorate the effect of criminal charges adjudicated under first
offender laws and pretrial diversion programs. Known as “collateral consequences,” individuals with a
criminal history face discriminatory treatment in all facets of society—both state imposed and state
condoned. Imposed sanctions are the byproducts of felony convictions and include the inability to own
firearms, serve on juries, and vote. These collateral consequences are easily addressed by the
legislature because they were created by the legislature. However, a more insidious soft discrimination
occurs within society when individuals with a criminal record attempt to find employment, secure
housing, and otherwise navigate through society. Every southeast state has record restrictions
provisions in their respective deferred adjudication legislation addressing the effects of soft
discrimination, which demonstrates that legislatures have been cognizant of the problem of civil
disabilities for decades.
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With the exception of Alabama, every southeastern state offers relief via first offender and/or pretrial
diversion programs by (1) allowing successful completion of the program to result in dismissal, a
noncriminal disposition, or non-conviction, and (2) offering relief from collateral consequences through
record restriction. Individuals successfully completing deferral programs in the southeast generally
qualify for expungement with few exceptions, and courts are generally required to order expungement
for qualifying individuals. Florida and West Virginia are the only southeastern states that do not have
expungement provisions built into their deferred adjudication statutes and merely provide permissive
authority for courts to expunge records. Georgia and Alabama are the only states where individuals
completing diversion programs do not at least qualify for expungement. Meaning, individuals residing in
every other state in the southeast will receive record restriction for deferred adjudication charges after
completing their probation and petitioning the court.
Record restriction in the southeast has generally been defined by legislatures as restoring individuals to
their legal status prior to being charged. With the exception of Mississippi, Alabama, Georgia, and
Virginia restoration for diversion programs includes removing all records associated with the arresting
offense from the public domain. However, records of the charges are retained by various government
agencies for criminal justice purposes. These retained records are either considered confidential or
sequestered. Arkansas, Louisiana, Virginia, and North Carolina all impose a fine against officials who
improperly release expunged criminal records. Every state except Tennessee, Mississippi, Alabama, and
South Carolina further protect restricted records by either officially making it unlawful for employers to
inquire about applicants expunged records or explicitly protecting individuals by allowing them to
withhold acknowledgement of expunged records. Georgia is the only state with a first offender law that
automatically augments the record, but Arkansas, Tennessee, Florida, Mississippi, and South Carolina
provide within their respective deferred adjudication statutes that successful completion of the program
qualifies an offender for expungement.
Although Georgia is among the few states in the southeast that has a first offender program, it is
substantially similar to most southeastern states in court treatment upon successful completion.
Like most southeastern states, Georgia offers first offenders the chance for conviction to be avoided and
civil liberties to be restored, but Georgia offers first offender a discharge rather than a dismissal.
Moreover, Georgia is one of only a few states in the southeast where completion of the deferred
adjudication program does not result in eligibility for expungement. Georgia significantly lags behind
the southeast in this regard, as most states require a court to grant expungement to anyone who
qualifies. Georgia, on the other hand, simply indicates on court records that the individual successfully
completed the first offender program.
Georgia’s first offender law is unique in the southeast because it recognizes the humanitarian goals of
deferred adjudication and offers first offender benefits, but the benefits conferred are nominal.
Georgia’s first offender law occupies an impotent middle ground. The law offers record restriction, but
allows court records to remain public. The law modifies court records, but merely states in red ink that
the offender was discharged. The law states that employers cannot discriminate on the basis of first
offender charges, but does not prevent employers from inquiring about first offender records or
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imposing penalties on those who do not acknowledge them. Georgia law discharges and exonerates
first offenders, but does not dismiss the charges. The law restricts official criminal histories at GCIC, but
does nothing to restrict histories on commercial checks. The law offers probation to first time offenders,
but only if they unambiguously ask for it. Ultimately, the red ink solution Georgia has found for first
offenders follows the form of other deferred adjudication statutes in the southeast, but falls significantly
short of its purpose.
In order for Georgia’s first offender law to fulfill its purpose, significant and substantive changes are
required. First, in line with most of the southeast, Georgia should supplement the red ink solution by
restricting court records and holding them confidential. Second, to combat the development of the
commercial background check industry, Georgia should restrict first offender records at GCIC during the
term of probation and revoke restriction only upon court ordered adjudication of guilt. Third, Georgia
should allow individuals who were not made aware of the possibility of first offender remedies to
retroactively apply for the program. Fourth, to ameliorate the effects of soft discrimination, Georgia
should make its prohibition against employment discrimination functional by preventing employers
from asking about restricted first offender records and imposing a penalty on those who do.
First, Georgia’s first offender legislation already recognizes that a criminal record is detrimental to first
offender and takes steps to ameliorate the effects. However, the steps have been outpaced by
technological advancements and the development and proliferation of commercial background check
companies. While restricting records at GCIC after the period of probation struck a balance between the
public’s interest in knowing about the crimes in their community and the humanitarian purpose of
allowing one time offenders to participate in society, the balance no longer exists. Restricted GCIC
records which were once available on GCIC will almost always be available from private companies after
restriction. Since most employers and landlords use private background check companies, the
restriction after probation is functionally moot. A more appropriate balance is to restrict the records on
GCIC during the period of probation, but allow the records to be available at the court house. The public
will still be able to access the information, but the negative effects of commercial enterprises dealing in
criminal histories will be less likely to obtain the information and keep it public contrary to the will of the
legislature.
Relatedly, successful completion of probation should result in restriction at the courthouse level.
Currently, Georgia not only marks court records with exoneration, but has deemed the matter
important enough to require it in red ink. This is an artifact of historical treatment of expungement and
criminal records. Historically, expungement meant destruction of courthouse records, which is contrary
to the purpose of the first offender laws as destruction of the record would allow an individual to
potentially participate in the program multiple times. However, recent national developments and
changes in Georgia’s law now provide for expungement solutions involving confidentiality and
sequestration. The mechanisms of record restriction now exist in Georgia, and applying them to first
offender records more fully realizes the purpose of the law. The red ink solution was designed when the
only option was record destruction, but that is no longer the case.
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The purpose of record restriction and first offender laws generally is to prevent individuals who make a
one-time mistake from being disenfranchised from the community. Disenfranchisement for such
individuals takes the form of difficulty in obtaining employment and renting housing—both indicia have
high correlations to recidivism. The purpose of record restriction is to ameliorate these effects, but
often they do not do so fully. Georgia’s first offender law was passed in recognition of this as it has a
provision explicitly prohibiting employment discrimination, but since it does not provide a civil remedy,
the courts cannot enforce it. This provision is functionally null. Amending this provision to include a civil
remedy for violations and amending it to state that employers may not inquire about first offender
restricted records would ensure that purpose. These measures have already been enacted by other
southeastern states.
Georgia’s first offender laws are only available to individuals who request first offender treatment prior
to an adjudication of guilt. Yet, the very nature of first offender laws suggests that such individuals will
be unfamiliar with the criminal justice system, thus unlikely to be aware of the law. This puts the
responsibility to request first offender status squarely on the offender’s attorney. Such attorneys may
or may not be familiar with the law themselves or may fail to request treatment through a unilateral
decision or any of a myriad of reasons. This creates a burden for their clients, results in harsher
penalties, and completely undermines the community sustaining purpose of the law. It is recommended
that the first offender law be amended to allow individuals who were not afforded a first offender
treatment request to do so retroactively. Substantively this provision does no change how the first
offender law works or the benefits it confers, but is a remedy to a procedural anomaly serving no clear
purpose. Retroactivity will even out the problems associated with having inexperienced or incompetent
lawyers, and widen the net of first offender treatment without changing the standard for eligibility.
Georgia’s first offender law contains provisions which nominally reflect every substantive first offender
benefit southeastern states have to offer. However, the law is out-of-date or has been proven
ineffective in almost every one of these substantive benefits. Because of its infectivity, the law does not
fulfill the purpose or reach the goals the legislature had in mind when the law was passed. Looking to
other southeastern states, however, Georgia can take a few minor steps to remedy the problem and
allow the first offender law to function as it was meant to.
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